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The Initial Impact Assessment [Review of the Policy for the Transfer of Commercial Fishing Rights (“the Transfer Policy”).
The Initial Impact Assessment aims to ensure that the Transfer Policy is on the right track by requiring evaluation of alternative approaches. It should help drafters to avoid finalising an inappropriate solution because they moved too quickly to select a strategy without adequately analysing the roots of the problem and considering alternative measures. It should facilitate brainstorming about issues involved in the problem and full range of alternatives to address them.

	1. The problem/ Theory of Change


1.1. What is the social or economic problem that you are trying to solve?
The persons that are allocated rights in terms of the provisions of section 18 of the Marine Living Resources Act, 1998 (Act No 18 of 1998) (“the MLRA”) may, for social or economic reasons, request to transfer their right or part thereof to another person(s).

With respect to commercial fishing in the marine sector in South Africa, social and economic problems include, but are not limited to, the following:

· death of a person(s) holding a commercial fishing right including death of shareholder and/or member and the resultant hardships suffered by the deceased dependants and/or beneficiaries, thus worsening their pain and livelihood henceforth; 

· persons holding commercial fishing rights including shareholder and/or member wanting to exit the fishery or the fishing industry at large for whatever reason(s); and
· persons holding commercial fishing rights including shareholder and/or member wanting to cash a portion of their right through selling a part thereof for whatever reason(s);
The rational for transferability of the right or a part thereof is mainly set out so as to avoid locking in rights holders despite unforeseen social or economic circumstances that may prevail and, at the same time, inevitably locking out interested people from participating in the sector for the remainder of the validity period of that particular fishing right. This would be contrary to the fulfilment of objectives and principles of the MLRA that entail the allocation of rights or transfer of rights or a parts thereof.
Through the review of the Transfer Policy (2009), the Department aims to, amongst other things, achieve inclusive economic growth, sustainable human resource development, capacity building within fisheries consistent with the cross-cutting development objectives of the overarching developmental planning policy document like National Development Plan (2030); restructure the fishing industry to address historical imbalances and to achieve equity within all branches of the fishing industry, and to recognise approaches to fisheries management, which contribute to food security, socio-economic development and further alleviation of poverty.

1.2. What are the main causes of the problem? That is why the problem arise and why does it persist?

	Identified Problem
	Main Causes of the Problem
	Why does it persist as a problem? 

	Less effective and outdated commercial fishing rights transfer-enabling policy
	Changes in the economic climate and global regulations that govern business and fishing operations such as merges and take-overs.
The Department could not, as have been expected, review certain Fisheries Policies including the Transfer Policy (2009) with immediate effect subsequent to the amendment of the MLRA in 2014 due to inadequate capacity. 

	The current Transfer Policy (2009) is not sensitive to some of the transfer scenarios that are taking place within the fishing industry, e.g. listed entities on Johannesburg Stock Exchange (“JSE”), deceased estate.
Inadequate human capacity within the Department to align the Transfer Policy that enables the provisions of the MLRA Amendment Act of 2014 resulted into the identified problem to persist.




1.3. Whose behaviours give rise to the problem, and why does that behaviour arise? Remember that several groups including some in government may contribute to the identified problem. Their behaviour may arise amongst others because the current rules are inappropriate; because they gain economically from the behaviour; or because they are convinced that they are doing the right thing. Identifying behaviours that cause the problem should point to the behaviours that must be changed in order to achieve the desired solution.

	Identified Problem
	Behaviour giving rise to the identified problem
	Groups whose behaviour give rise to the identified problem?
	Why does the behaviour arise?

	Less effective and outdated commercial fishing rights transfer-enabling policy
	Social and economic changes/fluctuations and new information give rise to the identified problem in the following ways, to mention a few: 
· the need for optimum return on Investments;

· death of the Right Holder and/or shareholder;

· climate change;

· increase in demand for finite marine living resources
Circumvention of the rights allocation process through transfer of fishing rights which ultimately lead to undermining the objectives and long-term rights allocation policies of the MLRA.
	Right Holders, Participants in the fishing industry, Executive Authority, Government and International Importers/Consumers.

	Social and economic realities of life are sometimes unavoidable therefore behaviour giving rise to problem includes, but is not limited to, the following:

· The need to enter the fishing industry to derive economic benefits. 

· The need to exit fishing industry due to unviable investments, death of the Right Holder and/or shareholder amongst others.
Participants in the fishing industry having the desire to acquire more wealth with primary intension to make themselves better-off, etc.


1.4. Please explain why implementation of the existing policies/ laws/regulations or any proposals is not effective in addressing identified problems.
Since the Transfer Policy (2009) no longer adequately responds to the prevailing social or economic realities; is not adequately aligned with developing industry operations; does not fully address past prejudice against women, youth and persons living with disabilities and does not adequately recognise approaches to fisheries management which contribute to food security, socio-economic development and further alleviation of poverty. It is therefore compelling on the part of the Department to have the current policy reviewed as a matter of priority in order to ensure that it responds and addresses social and economic realities of the present day industry role players. Furthermore, all economic sector policies should be aligned with overarching government developmental plans such as the NDP (2030).
1.5. Identify the major social and economic groups affected by the problem, and how are they affected. Who benefits and who loses from the current situation? Be mindful of the vulnerable groups (Women, Youth, Children, People with Disabilities), Low income groups, Rural Households and Small Enterprises.
	Identified Problem
	Groups (Social/ Economic)
	How are they affected by the identified problem?
	Are they benefitting or losing from the current situation?

	Less effective and outdated commercial fishing rights transfer-enabling policy
	Fishing Industry. 

General Public.
Historical Disadvantaged Individuals (HDI) (Women, youth and people living with disabilities) and SMMEs.
	Inability to increase investments by the fishing industry. 

Shares/membership interests of shareholders/members being transferred without their consent, which amounts to fronting.
Consolidations of fishing rights leading to monopoly. 

Inability to enter the fishing sector by the General Public.

HDI’s and SMMEs remain prejudiced against for as long as the Transfer Policy stays in its current form. 
HDIs and SMMEs are negatively affected in that the current Transfer Policy does not make it easy for HDIs and SMMEs to participate in the fishing industry, particular Paragraph 5.2 of the Transfer Policy places stringent requirements in order for new entrants to be accommodated in that it requires the current Right Holder to first offer the right to be transferred to Right Holders already participating in fishing industry prior offering the right to a new entrant. Also, new entrants are required to have investment and experience in the fishing industry prior the right is transferred to them.
	They are not benefiting.
They are not benefiting.

They are losing.

They are losing

They are losing

They are losing




1.6. Which of below Seven (7) national priorities are negatively affected by the identified problem? 

	National Priority
	How is the priority negatively affected by the identified problem?

	1. Economic Transformation and Job Creation
	· The outdated policy is not pro-development enough and this leads to delays in processing and approving rights transfer applications which can lead to investors losing interest and walking away to invest in other sectors where there are more enabling policies. This can lead to avoidable job losses and economic transformation.
· Lack of recognition and non-prioritisation of HDIs and SMMEs in a policy document for a sector as dynamic as fisheries has a direct negative impact on the realisation of key national objectives, i.e. Economic Transformation and Job Creation.

	2. Education, Skills and Health
	· Opportunities to better knowledge of the commercial fishing sector through first-hand experience and participation and on the job skills development are lost, particularly by HDIs and SMMEs. 
· If people and SMMEs in the coastal fishing communities are not prioritised and empowered (educated and upskilled) enough, so that they can be independent and self-reliant, their exploitation will remain a reality and government will have to carry on with poverty relief programmes and the peoples’ health will continue to deteriorate because of poor health care and lack of resources to get health care from the private sector.  

	3. Consolidating the Social Wage through reliable and quality Basic Services
	N/A

	4. Spatial Integration, Human Settlements and Local Government
	N/A

	5. Social Cohesion and Safe Communities
	HDIs from Coastal Fishing communities remain disadvantaged as they are relegated to the lowest employment levels: crew, fish processing, etc. 

There is an impression that government favours big business and poaching (an illegal activity that is said to be linked with drug smuggling and human trafficking) is rife in waters adjacent to these communities. 

	6. Building a Capable, Ethical and Developmental State
	A capable, ethical and developmental state hinges on the holistic development of its citizens, regardless of gender, age, religion, race and/or orientation. The current Transfer Policy is outdated and has gaps, e.g. it does not adequately address historical imbalances, and it does not cater for prevailing economic realities of the commercial fishing industry.

	7. A better Africa and World
	A better Africa and World will become a reality if countries like South Africa take better care of HDIs and SMMEs without neglecting big business, empowering these in a differentiated approach in order for these HDI communities and entities, in turn, to make meaningful contribution, socially and economically. 


	2. Options


2.1. Describe least three options for addressing the identified problem, including (a) your preferred proposal, and (b) an option that does not involve new or changed regulation (baseline or existing option)

a) Review the current Transfer policy to make sure that it is up to date and is aligned to the MLRA, 2014, the Amended Broad-Based Black Economic Empowerment (BBBEE) Codes of Good Practice, 2013 and the National Development Plan 2030. 
b) Continue to transfer commercial fishing rights using the current Transfer Policy (2009) taking into account the amended provisions of the MLRA, 2014, the Amended BBBEE Codes of Good Practice, 2013 and NDP 2030. 
c) Address the identified social and economic problems and current transfer policy’s identified shortcomings through the rights application forms and permit conditions
2.2. Are the proposed options linked to other existing government laws or regulations and what are the gaps / limitations of those existing ones to address your identified problem?
	Government legislative prescripts
	Custodian department / units within your department
	Areas of Linkages
	What are the limitations of existing prescripts?

	MLRA

	The Department

	MLRA (Amended) 2014, through Section 18 and Section 21, is the enabling legislation for, amongst other things, commercial fishing rights allocation and rights transfers. This Act is a high level regulatory framework document and requires a more operational and detailed implementing tool to complement it and with respect to provisions of Section 21 of the MLRA, the Transfer policy fulfils that role. 
	It is not so much a limitation in the MLRA, but the need to update the existing Transfer Policy, aligning it with its enabling legislation, MLRA (2014) and the NDP (2030)


	Amended BBBEE Codes of Good Practice of the BBBEE Act, 2003
	the dtic
	Black economic empowerment through preferential treatment of Historically Disadvantaged Individuals and SMMEs
	Exempted Micro-Enterprises (EMEs) and Qualifying Small Enterprises (QSEs) in the current Transfer Policy are outdated and need to be reviewed accordingly. The BBBEE Codes of Good Practice were reviewed in 2013 and so were the thresholds for EMEs and QSEs.

	Permit Conditions
	The Department
	Permit Conditions are an integral part of the Fishing Permits, issued in terms of Section 13 of MLRA, with the latter being Part A and the former being Part B of the annual fishing permit.
	It is standard practice for permit conditions to be reviewed, at least annually before the fishing season starts. However, the scope of the Sector-Specific policies cannot be expanded through the review of the permit conditions thus there is limitations in terms of what the Department could achieve through the review of permit conditions.


2.3. What social groups would gain and which would lose most from the each of the three or above options? Consider specifically the implications for the households earning less; micro and small business; black people, youth and women; and rural development.

	Option
	Main Beneficiaries
	Main Cost bearers

	a) Review the current Transfer Policy to make sure that it is up to date and is aligned to the MLRA, 2014, the Amended BBBEE Codes of Good Practice, 2013 and National Development Plan 2030.
	· Historical Disadvantaged Individuals (HDI) (Women, youth and people living with disabilities) and SMMEs
· Commercial Fishing Rights Transferors and Transferees
	· The Department
· Commercial Fishing Rights Transferees

	b) Continue to transfer commercial fishing rights using the current Transfer Policy taking into account the amended provisions of the MLRA, 2014, the Amended BBBEE Codes of Good Practice, 2013 and NDP 2030
	· Commercial Fishing Rights Holders
· Transferors and Transferees
	· The Department
· Commercial Fishing Rights Transferees

	c) Address the identified social and economic problems and current transfer policy’s identified shortcomings through the rights application forms and permit conditions
	· Commercial Fishing Rights Holders

	· The Department


2.4. For each option, describe the possible implementation costs, compliance costs and the desired outcomes, listing who would bear the costs or, in case of the outcomes, enjoy the benefits. 
	Option
	Implementation costs
	Compliance costs
	Desired Outcomes (Benefits)

	a) Review the current Transfer policy to make sure that it is aligned to the MLRA, 2014, the Amended BBBEE Codes of Good Practice, 2013 and the National Development Plan 2030.
	Administration Costs (The Department).
NB: Department to use existing staff compliment


	Application and permit costs (Transferees).
	· An updated, properly aligned and robust Commercial Fishing Transfer Policy

· Meaningful participation of HDIs and SMMEs in the commercial fishing sector.
· Recognition of approaches to fisheries management, which contribute to food security, socio-economic development and further alleviation of poverty.

	b) Continue to transfer commercial fishing rights using the current Transfer Policy taking into account the amended provisions of the MLRA, 2014, the Amended BBBEE Codes of Good Practice, 2013 and NDP 2030
	Administration Costs (The Department)


	Application and permit costs (Transferees).
	· Meaningful participation of HDIs an SMMEs in the commercial fishing sector.

· Recognition of approaches to fisheries management, which contribute to food security, socio-economic development and further alleviation of poverty.

	c) Address the identified social and economic problems and current transfer policy’s identified shortcomings through the rights application forms and permit conditions 
	Administration Costs (The Department)


	Application and permit costs (Transferees).
	· Meaningful participation of HDIs and SMMEs in the commercial fishing sector.

· Creation of an enabling environment for sustainable sector growth and development as well as meaningful participation in commercial fishing by HDIs and SMMEs


2.5. Based on the above table on costs and benefits, describe how different options would contribute to or detract from the national priorities. Remember this is a think-tool, so explore the issues freely.

	Priority
	Option 1 (Review Transfer Policy)
	Option 2 (Do not Review Policy but take into account the amended provisions of the MLRA, 2014 and NDP
	Option 3 (Address Identified problems through Application Forms and Permit Conditions)

	1. Economic Transformation and Job Creation
	Will enhance further growth and development of the commercial fishing industry

Will enable poverty alleviation through improved HDI contribution and participation to Economic growth and job creation
	Lead to poverty alleviation through improved HDIs and SMMEs contribution and participation to Economic growth and job creation 


	Lead to poverty alleviation through improved HDIs and SMMEs contribution and participation to Economic growth and job creation 



	2. Education, Skills and Health
	Empowerment of SMMEs and HDIs and improved per capita consumption of fish in coastal communities
	Empowerment of SMMEs and HDIs and improved per capita consumption of fish in coastal communities 


	Missed opportunities for increasing sector awareness, improve participation and better value addition in the Commercial Fishing Sector 

Knowledge, expertise and power will remain with the privileged members of the society

	3. Consolidating the Social Wage through reliable and quality Basic Services
	N/A
	N/A
	N/A

	4. Spatial Integration, Human Settlements and Local Government
	N/A
	N/A
	N/A

	5. Social Cohesion and Safe Communities
	Through establishment of HDI and SMME fishing cooperatives and Joint Ventures, will strengthen collaborations and cooperation amongst members of the coastal communities, with safety and better life as co-benefits.
	Through establishment of HDI and SMME fishing cooperatives and Joint Ventures, will strengthen collaborations and cooperation amongst members of the coastal communities, with safety and better life as co-benefits.
	Will feed into the narrative that government does not care about coastal fishing communities, only cares about big business.
That government is not really serious about transformation in the commercial fishing industry.

No change, social ills (poaching, gangs, etc) will spiral out of control

	6. Building a Capable, Ethical and Developmental State
	Improved participation of SMMEs and HDIs in the fishing sector in a coastal Developmental State such as South Africa is a good investment with potentially good returns as this ensures sustainability and business continuity, where indigenous knowledge and science are equally embraced and people live in harmony with the environment and the ocean as their food basket. 
	Improved participation of SMMEs and HDIs in the fishing sector in a coastal Developmental State such as South Africa is a good investment with potentially good investment returns as this ensures sustainability and business continuity, where indigenous knowledge and science are equally embraced and people live in harmony with the environment and the ocean as their food basket.
	The poor will remain poor and the rich remain rich and development of the latter group will remain a pie in the sky. 

An opportunity for further transformation of the commercial fishing sector would be lost.

	7. A better Africa and World
	A better Africa and World is possible through better people whose lives and livelihoods are continuously being improved by ensuring the development and review of relevant policies. 
The review of the Transfer Policy (2009) seeks to better the lives of the coastal people of South Africa, particularly the HDIs and SMMEs. 

Once this is achieved, Africa and the World will benefit through exchange of goods and services as well as sharing of knowledge and expertise in fisheries resource management, marketing and trade.
	A better Africa and World is possible through better people whose lives and livelihoods are continuously being improved by ensuring the development and review of relevant policies. 
The review of the Transfer Policy (2009) seeks to better the lives of the coastal people of South Africa, particularly the HDIs and SMMEs. 

Once this is achieved, Africa and the World will benefit through exchange of goods and services as well as sharing of knowledge and expertise in fisheries resource management, marketing and trade.
	A better Africa and World not possible without change. Change is inevitable and must be enabled through implementation of robust policies that must be reviewed, from time to time, as new and better information becomes available and circumstances dictate so.
Continued discrimination against HDIs and SMMEs in the Commercial Fishing Sector will lead to retarded growth socially and economically.




Describe the potential risks that could threaten implementation of each option and indicate what can be done to mitigate the identified risks.

	Option
	Potential Risks
	Mitigation Measures
	Comments

	a)  Review the current Transfer policy to make sure that it is aligned to the MLRA, 2014, the Amended BBBEE Codes of Good Practice, 2013 and the National Development Plan 2030.
	· Prioritisation of other strategic deliverables by the Department
· The Department could be taken to court for failing to fulfil some of its statutory functions as outlined in the objectives of the Marine Living Resources Amendment Act, 2014
	· For Minister to prioritise the Fishing Rights Allocation Process (2020/2021) as a high level flagship project of the Department with adequate budget and personnel allocated accordingly
· Review the Transfer policy as a matter of priority in order for the Department to allow the transfer of commercial fishing through a robust enabling policy.
	This is the preferred option and FRAP2020/2021 is a high level flagship project for the Department and warrants consistent support from the Department Executive and the Minister.

	b) Continue to transfer commercial fishing rights using the current Transfer Policy taking into account the amended provisions of the MLRA, 2014, the Amended BBBEE Codes of Good Practice, 2013 and NDP 2030
	· Prioritisation of other strategic deliverables by the Department

· The Department could be taken to court for failing to fulfil some of its statutory functions as outlined in the objectives of the Marine Living Resources Amendment Act, 2014. 
	Review the Transfer policy as a matter of priority in order for the Department to allow the transfer of commercial fishing through a robust enabling policy
	Not a preferred option. The MLRA falls short in terms of providing the details with respect to the fulfilment of its objectives. Thus, various policies were developed and are reviewed from time-to-time, specifically, to fulfil the provisions of the MLRA. 

	c) Address the identified social and economic problems and current transfer policy’s identified shortcomings through the rights application forms and permit conditions 
	Addressing the identified gaps and weaknesses in the current Transfer Policy through the Rights Allocation Application Form and Permit Conditions could potentially be challenged legally as the scope of the policy may not be expanded and or changed through the application form or permit conditions.

Application forms and permit conditions are operational documents that are drafted based on the enabling policy and not the other way round.
	There is no legally acceptable mitigation other than reviewing the enabling policy and once this is done, the application forms and the permit conditions can then be reviewed to ensure alignment with revised enabling policy

	Not a preferred option


At this point, if you think the analysis points to a more useful or stimulating set of options, revise the SEIAS. You may find that you would like to combine some of the options, or that the process of discussion around the options has generated ideas that are better than your original ideas. Ideally, the three options considered should all be good ideas-that provides the best test for the final strategy adopted.
	3. Summary


3.1. Based on your analysis, as reflected in the discussion of the three options above, summarise which option seems more desirable and explain? 

The Review of the Fisheries Transfer Policy, Option 1, is the preferred option, for the following reasons:
3.1.1
Policies are operational tools that usually emanate from, compliment and bring to fulfilment provisions of legislative instruments. In the case of the fisheries Transfer Policy (2009), the legislative instrument that this policy compliment is the MLRA, section 21 in particular. Policies, unlike legislation, are more elaborate and prescriptive and thus they need to be reviewed more regularly in order to address gaps and deal with weaknesses that become apparent during the course of implementation so as to ensure achievement of set objectives. Through the review of the Transfer Policy (2009), the Department aims to, amongst other things, address policy gaps, strengthen the policy in light of additional objectives of the Marine Living Resources Amendment Act (2014) and address other identified shortcomings through updating the policy to ensure alignment with the Amended BBBEE Codes of Good Practice, 2013 and the overarching high level developmental plans like the National Development Plan (2030).

3.1.2
A common scenario that triggers the transfer of a commercial fishing right is when a rights holder is either incapacitated and or dies. If the rights holder is a bread winner, this leaves his or her immediate family destitute, not only does this drastically change the economic situation for the entire family, it also strips off their dignity as there is no dignity in poverty. This is a typical socio-economic problem that the transfer policy seeks to address, and it is incumbent upon the Department to ensure that the transfer of commercial fishing rights is done efficiently and with due consideration to the livelihoods of interested and affected parties. It is thus of fundamental importance for all spheres of government to embark on legislative reform exercise in order to ensure alignment of outdated policies, regulations and legislation, with the NDP 2030, the main objectives of which include elimination of poverty and reducing inequality by 2030; and ensuring that all South African citizens have capabilities to benefit, equitably from available opportunities. 
3.2. What specific measures can you propose to minimise the implementation and the compliance costs of your preferred option, to maximise the benefits?

The introduction of an online application system through upgrading of the existing Marine Administration System (MAST) would prove more cost effective.
3.3. What are the main risks associated with your preferred option, and how can they best be managed?

There is a risk of submission of inauthentic documents with the use of an online system. The Department has got an IT system and infrastructure, the functioning of which can be erratic at times. Furthermore, not all HDIs have access to the required enabling technology. To minimise the risk, the Department would use both manual and an online application system and clients would have to certify all their supporting documents. Use of local public facilities like Libraries and Post Offices by HDIs would be promoted.
3.4. What additional research should you do to improve your understanding of the costs and benefits of the option adopted?

There is no additional research necessary, however, improvement in terms of submission of social and economic data by rights holders on a monthly basis as well as employment of qualified scientists with social and fisheries economics background and experience would benefit the Department, immensely. Questionnaires may also be used, on a need basis, to solicit specific data from rights holders and this could be provided for in the permit conditions.
For the purpose of building SEIAS body of knowledge please complete the following: 

	Name of Official/s 
	Msimelelo Mdledle, Jacques van Zyl, Yolanda Qanda, Asanda Njobeni, Tendamudzimu Ratshitanga and Phumeza Dlabathi.

	Designation
	Director, Deputy Director, Principal Economist, Senior Administration Clerk and Legal Administrative Officers.

	Unit
	Department of Forestry, Fisheries and the Environment; Chief Directorate: Marine Resources Management, Branch: Fisheries Management 

	Contact Details
	021 402 3422 or 084 3040 170

	Email address
	MMdledle@environment.gov.za 
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